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s [l o
The Honorable Vernon A. Williams 20fia

Secretary

Surface Transportation Board — Case Control Unit
1925 K Street, N.W.

Washington, D.C. 20432

Part
Public Bovorg

Re:  Docket No. 42070, Duke Energy
Corporation v. CSX Transportation, Inc.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding please find an
original and ten copies of the Response of Complainant Duke Energy Corporation to the
Board’s October 20, 2004 Order.

Kindly acknowledge receipt and filing of these materials by date»-stamping
the extra copy of this letter and returning it to our messenger.

Sincerely,

D

C. Michael Loftus
Enclosures

cc: G. Paul Moates, Esq.




BEFORE THE
SURFACE TRANSPORTATION BOARD

DUKE ENERGY CORPORATION, ; |
Complainant, ;
V. ; Docket No. 42070
CSX TRANSPORTATION, INC., % Office E‘IT::?edmgs
Defendant. g NG 2004
H‘ngrﬁfggord

RESPONSE OF COMPLAINANT DUKE ENERGY
CORPORATION TO THE BOARD’S OCTOBER 20, 2004 ORDER

DUKE ENERGY CORPORATION

By: Paul R. Kinny
Assistant General Counsel
Duke Energy Corporation
Mail Code PBOSE
422 South Church Street
Charlotte, NC 28202-1904

C. Michael Loftus

OF COUNSEL: Robert D. Rosenberg
Andrew B. Kolesar III
Slover & Loftus Kendra A. Ericson
1224 Seventeenth Street, N.W, 1224 Seventeenth Street, N.W.
Washington, D.C. 20036 Washington, D.C. 20036
(202) 347-7170
Date Due: November 19, 2004 Attorneys for Complainant
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DUKE ENERGY CORPORATION,
Complainant,
V. Docket No. 42070

CSX TRANSPORTATION, INC.,

Defendant.

R T N N

RESPONSE OF COMPLAINANT DUKE ENERGY 1
CORPORATION TO THE BOARD’S OCTOBER 20, 2004 ORDER

As directed by the Surface Transportation Board (“STB” or “Boiird”),
Complainant Duke Energy Corporation (“Duke”) hereby responds to the ordeﬁ‘; that the
Board served in the above-captioned proceeding on October 20, 2004 (the “Oditober 20
Decision™).

In response to the Board’s request that “complainant should advi%;e the

Board, within 30 days of the service date of [the October 20 Decision], whether it wishes

to seek relief under the phasing constraint,” (October 20 Decision at 25), Duke states that
it wishes to seek phasing relief in this case. n

Counsel for Duke has conferred with counsel for CSX Transportjﬁtion, Inc.
(“CSXT?”) in an effort to work out an agreement regarding the procedure and sdf(hedule

for the phasing case. Counsel for both parties reached essential agreement in r&gard to
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the timeline but were unable to agree regarding a procedure for the submission of

evidence. Duke believes that as the party with the burden of proof in ths proceeding, it

should have the right to open and close the evidentiary record. See e.g., Bitu;pinous Coal

|
— Hiawatha, Utah to Moapa, Nevada Aggregate Volume Rate on Coal — Accolr\ Utah to

Moapa, Nevada, 1987 WL 98994 at *1 (slip opinion); Finance Docket No. 34L¥24,

Canadian Nat’] Rwy. Co. and Grand Trunk Corp. — Control — Duluth, Missabi; and Iron

Rage Rwy. Co. and the Pittsburgh & Conneaut Dock Co., STB Served April Q, 2004, at
|
13. The procedure followed in the earlier phase of this case followed this patt‘Ern, as has
the procedure followed in other coal rate cases. Duke therefore requests the B\k‘oard to
adopt the procedure proposed by Duke, which involves an Opening Statementg[ of Fact
and Argument presented by the complainant, a Reply Statement of Fact and AIZ"gument
presented by respondent, a Rebuttal Statement of Fact and Argument presente%l by
complainant, and Briefs presented by both parties. The schedule and procedulje are
presented in Exhibit 1. Duke understands that CSXT will be filing a reply to t#is

Response advising the Board of its proposed procedure. ;
Accordingly, Duke confirms that it wishes to submit evidence anh
argument on the need for relief under the phasing constraint in this proceedingiin light of

the October 20 Decision, and requests that the Board establish the procedure aﬁd

schedule set forth in Exhibit 1.
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OF COUNSEL.:
Slover & Loftus

1224 Seventeenth Street, N.'W.
Washington, D.C. 20036

Date Due: November 19, 2004

By:

Respectfully submitted,

DUKE ENERGY CORPORATION

Paul R. Kinny

Assistant General Counsel
Duke Energy Corporation
Mail Code PBO5SE

422 South Church Street
Charlotte, NC 28202-1904

C. Michael Loftus
Robert D. Rosenberg
Andrew B. Kolesar III
Kendra A. Ericson

1224 Seventeenth Street, N.W.

Washington, D.C. 20036
(202) 347-7170

Attorneys for Complainant
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Exhibit 1
D'+ 15 Discovery served.
D +45 Responses and objections to discovery requests due. ‘\
D + 50 STB Discovery Conference.” ‘\
D +80 Completion of Production. |

D+110 Duke submits Opening Statement of Fact and Argument.
D+ 140 CSXT submits Reply Statement of Fact and Argument. ‘

D+170 Duke submits Rebuttal Statement of Fact and Argument.

D+ 200 Parties file Briefs.

|

i
|
|
|
|
|
|
J

' “D” represents the service date of the decision in which the Board adokts a
procedural schedule for this case. The Parties will confer after the STB issues the

decision establishing “D” and will agree on dates certain for all events, avoidin

weekends and holidays. |

2 If significant discovery issues are not resolved, a delay in the proposed

schedule may be necessary to accommodate motions to compel and additional discovery
conferences. The parties have agreed, however, to try to avoid such conflicts.

|
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Certificate of Service

I hereby certify that this 19th day of November, 2004, I have caﬁsed copies

of the foregoing Response to be served by hand on counsel for Defendant CS}(

Transportation, Inc. as follows: |

|
R. Eden Martin, Esq. 1
G. Paul Moates, Esq. \
Terence M. Hynes, Esq. \‘
Paul A. Hemmersbaugh, Esq. 1
Sidley Austin Brown & Wood LLP ‘
1501 K Street, N.W. i
Washington, D.C. 20005 ‘

KA A.S

Kendra A. Ericson
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